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a copy was offered in evidence, was under seal should be submitted to the jury. 
It will require further decisions to show whether the full array of facts as recited 
by the Court is necessary to send the question to the jury, or whether some of them 
might be absent without changing the result. See the language of Judge Cooley in 
Starkweather v. Martin, 28 Mich. 471, quoted in Beusens v. Lavison, 1 Va. Law Reg. 
511. 



Transfer op Title in Chattels Not Specific — Doctrine of Kimberley 
v. Patchin. — The rule is generally laid down that until the subject-matter of a 
sale is specified, and, by selection and separation, if necessary, appropriated to the 
sale contract, the transfer of the title is postponed ; for how can title pass from 
seller to buyer in that whose identity is not yet ascertained ? This is an obvious 
conclusion where the chattel is altogether unascertained ; but what is the rule 
where the owner of a mass of wheat, e. g., or of a number of barrels of flour, all 
of the same quality or kind, makes a sale of, say, one hundred bushels of wheat 
out of a mass containing one thousand bushels, or of ten barrels of flour out of a 
pile of one hundred barrels ? If destruction of the wheat or flour takes place 
after the sale but before separation of the part sold from the larger mass or pile, 
on whom does the loss fall, on the seller or buyer ? This depends, of course, on 
the inquiry where is the title ; for res pa-it domino, and the owner must bear the loss. 

On this very interesting and important question, the cases are in conflict, with 
the weight of authority, perhaps, in favor of the view that the goods are not 
specific, and title cannot pass, until they are made specific by separation. See 2 
Sch. P. P. sec. 257, citing to this effect Scudder v. Worster, 11 Cush. ( Massachusetts) 
573, where the bargain was for a certain number of barrels of pork, not identified 
or distinguished from the larger number which the seller had on hand ; Waldo v. 
Belcher, 11 Iredell (North Carolina) 609, where the sale was of so many bushels 
out of a larger mass which the seller kept in store ; and Bailey v. Smith, 43 New 
Hampshire, 141, where the sale was of 2,000 telegraph poles out of a lot contain- 
ing 2,100. And see in accord, Woods v. McOee, 7 Ohio (Part II) 127 (30 Am. 
Dec. 202) ; Hubler v. Gaston, 9 Oregon, 66 (42 Am. Rep. 794); Bank v. Gillette, 90 
Indiana, 268 (46 Am. Rep. 222). See also, Carpenter v. Medford, 99 North Caro- 
lina, 495 (6 Am. St. Rep. 534). 

But, on the other hand, there are now a number of decisions which hold that 
in cases like those put above of the wheat and flour, where there is no difference 
in kind or quality, and no selection is required of the part sold from the larger 
mass or number, but. only separation, then, if the partus so intend, title to the part 
sold vests at once in the buyer, without awaiting actual separation. This doctrine 
obtains in Virginia, New York, Maine, and Connecticut, and other states ; and it 
is predicted by Hare (on Contracts, pp. 425-6) that it will ultimately prevail in 
the United States as conducive to the dispatch and certainty which are essential 
to the successful prosecution of commercial operations. See in favor of this view 
Pleasants v. Pendleton, 6 Rand. 473 (18 Am. Dec. 726) ; Kimberley v. Patchin, 19 
New York, 330 (75 Am. Dec. 334); Chapman v. Sheppard, 39 Connecticut, 413, 
Pattee's Cases on Sales, 264; Cloke v. Shafroth, 137 Illinois, 393 (31 Am. St. Rep. 
375). 

The doctrine that title can pass in part of a mass or number of like kind or 
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quality without separation, is known as the doctrine of Kimberley v. Patchin ; the 
New York case cited above, decided in 1859, where the owner of a mass of wheat 
containing 6,249 bushels sold 6,000 bushels, and title was held to pass before sepa- 
ration. But the same doctrine had been held in Virginia in Pleasants v. Pendleton, 
6 Eand. 473, as early as 1828. There the owner of flour lying in a warehouse in 
the city of Richmond sold 119 barrels, supposing that 119 barrels were all he had, 
and received the buyer's check in payment. But in fact the seller had 12.3 barrels 
of flour, i. e., two more of each of two brands ( " Bose " and " Pedlar " ) than he 
had actually sold ; but it was proved that between barrels of the same brand and 
quality there was no difference in price. Before separation of the 119 barrels from 
the 123, the warehouse was consumed by fire, and the flour destroyed. It was held 
that as the four barrels not sold were of the same quality and price as the 
remainder of the two Brands, and as the intention of the parties was that the sale 
should pass title to the buyer, the title did so pass, and the loss fell on the buyer. 



Abolition op Survivorship Between Tenants by Entireties. — At 
common law survivorship is an incident common to joint tenancy and to tenancy 
by entireties. But while this is so, the two estates are by no means identical, and 
it is held that a statute abolishing survivorship between joint tenants does not 
apply to husband and wife holding as tenants by entireties, who are not joint tenants, 
though occupying a somewhat similar relation. In Virginia, as between joint 
tenants, survivorship was abolished as early as July 1st, 1787 ; but this act was 
held to have no application to tenants by entireties. See Thornton v. Thornton, 
3 Band. ( Va.) 179 ; Norman v. Cunningham, 5 Gratt. 63. And survivorship between 
tenants by entireties continued in Virginia, as at common law, until July 1st, 1850, 
when it was partially abolished. See Code 1849, ch. 116, sec. 18, enacting as 
follows : " And if hereafter an estate of inheritance be conveyed or devised to a 
husband and his wife, one moiety of such estate shall, on the death of either, 
descend to his or her heirs, subject to debts, curtesy, or dower, as the ease may 
be." It will be seen that the above statute is confined to estates of inheritance in 
lands. But by Code 1887, taking effect May 1st, 1888, survivorship is completely 
abolished between tenants by entireties in all cases, except where the deed or will 
manifests an intent that it shall continue ; for sec. 2430 enacts : " And if hereafter 
any estate, real ox personal, be conveyed or devised to a husband and his wife, 
they shall take and hold the same by moieties, in like manner as if a distinct moiety 
had been given to each by a separate conveyance." But sec. 2431 declares that 
this shall not apply when it appears from the tenor of the instrument that it was 
intended the part of the one dying should then belong to the other. 

The importance of distinguishing tenants by entireties from joint tenants, and 
of bearing in mind the different dates at which survivorship was abolished be- 
tween them, is shown by the case of ZoUman v. Moore, 21 Gratt. 313. In this case, 
the father of the wife, by a deed of gift made in 1827, conveyed the land to B 
and F (husband and wife) and their heirs. B died in 1863, leaving F surviving 
him. F was advised by counsel that she was entitled to only one-half of the 
land, and that the other half descended to B's heirs; and so consented to a sale 
of the land, and a division of the purchase money between herself and her 
children. The land was sold to ZoUman in 1863, and paid for in Confederate 



